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fendant hit him with a cleaver several times and the defendant's clerk 
stabbed him. The plaintiff brought an action against the defendant 
and recovered hi the lower court punitive damages in addition to large 
compensatory damages. Held, punitive damages will not be awarded 
in a case where the compensatory damages are sufficiently large to 
punish the defendant. Hess v. Marinari (W. Va.), 94 S. E. 968. See 
Notes, p. 492. 

Divorce — Custody of Child — Right of Surviving Parent. — Appellee se- 
cured a divorce from his wife on the ground of desertion. The decree 
gave the custody of their infant child to the wife. At her death a will 
was found conferring her rights in the child upon her parents. The 
appellee, who was the natural guardian of the child and a fit person 
morally, attempted to obtain the custody of his child by habeas corpus. 
The deceased wife's parents brought a suit in equity to enjoin him from 
securing her. Held, the father is entitled to the custody of his child. 
Rallihan v. Motschmann (Ky.), 200 S. W. 358. 

It is a well settled general principle of law that the death of a parent, 
who has been awarded the custody of the children by a decree of di- 
vorce, gives the surviving parent the prima facie right to reacquire the 
dominion and control of them. Schammel v. Schammel, 105 Cal. 258, 38 
Pac. 729; Barnes v. Long, 54 Ore. 548, 104 Pac. 296, 25 L. R. A. (N. S.) 
172, 21 Ann. Cas. 465 and note. This rule is applicable even though, at 
the lime the divorce was granted, the surviving parent was denied the 
custody on account of misconduct or unfitness. Bryan v. Lyon, 104 Ind. 
227, 3 N. E. 880, 54 Am. Rep. 309; In re Neff, 20 Wash. 652, 56 Pac. 383. 
Illinois however holds the opposite view. There is a line of cases in 
that State holding that a divorce a vinculo, which grants custody of the 
children to the wife because of the misconduct of the husband, ipso 
facto annuls any claim that the husband may have to the custody of 
the children. Wilkinson v. Dcming, 80 111. 342, 22 Am. Rep. 192. 

As in all cases, however, that concern the custody of infant children, 
the welfare of the child is the prevailing consideration, and if it can 
be shown that the surviving parent is unfit to properly rear and manage 
the child, he will be given no control over it. In re Steele, 107 Mo. App. 
567, 81 S. W. 1182; Clark v. Lyon, 82 Neb. 625, 118 N. W. 472, 20 L. R. 
A. (N. S.) 171 and note. There is a very strong presumption, how- 
ever, that the surviving parent is a competent party. The burden of 
proving his incapacity is cast upon those who dispute his claim. This 
proof must be in its nature positive and not comparative merely, and 
it must be shown by solid and substantial reasons that the surviving 
parent is so unfit that the welfare of the child absolutely demands that 
he be denied the custody. Clark v. Lyon, supra; Wilson v. Mitchell. 48 
Colo. 454, 111 Pac. 21, 30 L. R. A. (N. S.) 507. In such cases as these, 
while the wishes of the child, if of sufficient age to have proper discre- 
tion, will be given great weight in determining its proper custodian, 
nevertheless, if the child be for some reason incapable of making a wise 
choice, its wishes will not be considered. Wilson v. Mitchell, supra 

The granting of the custody of a child confers a distinctly personal 
charge. This personal charge is dependent upon the continued exist- 
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ence of the legal custodian and gives rights of dominion and control 
only so long as such custodian exists. The death of the parent who is 
custodian cuts off any rights held and confers the right of custody to 
the surviving parent. This right of the surviving parent cannot be 
overcome by any action on the part of the deceased, such as giving the 
custody by will or contract. In re Neff, supra; In re Blackburn, 41 Mo. 
App. 622. 

Municipal Corporations — Independent Contractors — Master and 
Servant. — A city entered into a written agreement with a person to 
haul away the city garbage. The terms of the contract. specified the 
number of men, the hours of labor, the wages to be paid, etc. It fur- 
ther provided that the work was to be done in compliance with the 
city ordinances relating to the matter and under the supervision of the 
city health commissioner. The city reserved the right to cancel the con- 
tract upon ten days' notice if it was not performed according to its 
conditions. The plaintiff's intestate was killed by one of the teams 
employed in hauling the garbage. An action was brought against the 
city for damages. It was defended on the ground that the person haul- 
ing was an independent contractor. Held, the city is not liable. Moun- 
tain v. City of Fargo (N. D.), 166 N. W. .416. 

The difficulty in cases of this sort is encountered in determining from 
the contract between the contractor and the municipal corporation 
whether their relation is that of independent contractor and employer 
or of master and servant. The test is the right reserved by the em- 
ployer to control the work of the employee. Uppington v. New York, 
165 N. Y. 222, 53 I_. R. A. 550; Powell v. Virginia Const. Co., 88 Tenn. 
692, 17 Am. St. Rep. 925. Actual exercise of control or interference by 
the employer is unnecessary; it is the right to interfere which makes 
the difference between an independent contractor and a servant or 
agent. Norwalk Gas Light Co. v. Norwalk, 63 Conn. 495, 28 AtL 32; 
Knicely v. W. Va. Midland R. Co., 64 W. Va. 278, 17 L. R. A. (N. S.) 370. 
But a fundamental distinction must be noted between the right to con- 
trol the method and means of the work and the right to control the re- 
sult. The employee must have the right to control the means and 
methods of the work in order to be an independent contractor. Bibbs 
v. N. & W. R. Co., 87 Va. 711, 14 S. E. 163. Thus, agreements that the 
work of the contractor must be approved by or acceptable to the em- 
ployer, or that it must be done to the employer's satisfaction, or that 
the employer has the right to inspect, direct, or supervise the work, 
since they affect the result only, the means and method of perform- 
ance being left to the contractor, do not make the relation that of mas- 
ter and servant. Julius Keller Const. Co. v. Herkless (Ind.), 109 N. E. 
797; Larsen v. Home Tel. Co., 164 Mich. 205, 129 N. W. 894. So, where 
a contractor blasted rocks under an agreement with the defendant city, 
which stated that the city engineer should have the right to direct that 
the work should be continued under such conditions as he might pre- 
scribe, he was held an independent contractor. Salmon v. Kansas City, 
241 Mo. 14, 145 S. W. 16, 39 L. R. A. (N. S.) 328. In a simiiar agree- 
ment under which the contractor was required to work under the irn- 



